Malpractice actions against doctors for negligence are not a new thing but the increased frequency of such actions and the damage amounts obtained can increase till they threaten the delivery of medical services. At this point we begin to speak of a medical malpractice crisis.
There are three major questions relating to the medical malpractice crisis which are (in ascending order of difficulty): Is there really a malpractice crisis? What are its causes? and How can it be mitigated or avoided?
Malpractice crisis -fact or fiction?
The plaintiffs' bar in the United States has argued that there is no malpractice crisis and that it is in fact a spectre conjured up by the insurance industry to justify exorbitant rate increases'. They argue also that the amounts paid out to meet malpractice claims, although larger than of yore, still represent a very small amount in relation to increases in the cost of living and especially to increases in the cost of medical services, only a few dollars per surgical procedure. They are correct, at least in part. We may indeed be getting out of our malpractice problems too cheaply. Studies such as the Harvard study of medical practice in the State of New York'' have suggested that patient injury due to medical negligence is common (occurring in 1% of all procedures) while suit is filed in only 10% of these. Why then do doctors think that litigation has reached crisis proportions?
Most of the discussion on the malpractice question has centred round financial questions as outlined above; but other aspects of the matter may be much more important, especially from the physician's point of view'', What really bothers physicians is not the increased cost of their insurance, the real evil is a new and intolerable level of apprehension, fear of a law-suit. A number of studies have shown that this sword of Damocles hangs in every doctor's office? or operating room and with good reason, for the injured patient is now likely as never before to consider legal action. It is true that most threats of a law suit do not end up in court. Even if the matter is litigated the doctor will win in the great majority of cases. So what is there to worry about? Unfortunately what doctors fear is not losing a lawsuit but the lawsuit itself. In the US, the complaint may not be filed until 3 years after the occurrence complained of and take another 2 or 3 years to prepare for trial. This represents for most defendants a cruel form of slow torture. Even to win is not necessarily to be vindicated. Doctors, eg obstetricians, commonly suffer a loss of reputation and even a falling off in their practice, even if the plaintiff's case is dropped or dismissed as groundless before trial. So far as medical defendants in malpractice lawsuits are concerned they are always losers whether they win in court or not. This widespread fear has had a number of effects on medical practice, some of them good but many of them bad.
It encourages defensive medicine
Defensive medicine may be defined as the ordering of treatments, tests and procedures for the purpose of protecting the doctor from criticism rather than diagnosing or treating the patient. Defensive medicine, thus defined, is not new but few would deny that more intense awareness of the threat oflawsuits has increased its incidence to epidemic proportions. Studies are conflicting but most of them reckon the annual cost of defensive medicine in the US in billions of dollars. It has been estimated for instance to have increased medical costs three times as much as rising insurance premiums; and two-thirds of every doctor's practice expenses are the result of defensive measures (additional secretarial help ete.)",
It impairs doctor/patient relationships
No doubt accounts of how doctors and patients related to one another in the good old days are misleading.
There have always been difficult and demanding patients and no doubt equally difficult doctors. The new thing is that relationships between caring and careful doctors and nice patients are becoming more strained. Doctors are no longer sure that a patient or a family with whom they have always had a good relationship will not suddenly turn against them or even sue because of a perceived mistreatment which may only be a bad result. Evidence for this statement tends to be anecdotal but it has been widely reported in newspapers and magazines.
It lowers job satisfaction among doctors
This too is difficult to document scientifically but the perception that doctors are enjoying their practice less is widespread in the profession. One hears reports that whereas doctors used to complain about being retired while they were still in their prime, they now look forward to retirement as a welcome release. In part at least this is perceived as relief from the fear of a lawsuit.
It contributes to deteriorating relationships between doctors and lawyers
Doctors and lawyers do not encounter one another solely, nor even predominantly, in the medical malpractice arena. They mainly meet professionally in disability and personal injury cases. Their cooperation here is indeed vital. Medical evaluation and legal interpretation cannot be carried out as separate enterprises independent of one another. Doctors generally know a great many things about an injury or a disabling condition but they may not know which of these are relevant to a case and which are not. Likewise they may not be aware of the legal significance of their words. Lawyers on the other hand know the requirements of the law but they may be unaware that the doctor has omitted items of information from the medical report, not realizing that they were important. The compensation system will not run well unless there is a good relationship between the examining doctors and the lawyers. By a process of mutual education indeed each should improve in their performance over the years through association with the other. This relationship has been seriously impaired by the malpractice crisis", Causes of the medical malpractice crisis When doctors, lawyers and the general public talk about the malpractice crisis they usually identify a superabundance of hungry lawyers, or venal patients or runaway sympathy verdicts by juries as major causes. But none of these have been shown to be significantly associated with the rise of insurance costs. A number of other factors can more plausibly be implicated.
More people are injured by medical procedures than was formerly the case
The probable cause of this is simply the enormous advances that have taken place in medical science and technology. These increase our ability to treat disease conditions but carry a greater risk of injury to the patient. When there were few or no treatments there was little chance of doing much damage. Now failing to diagnose a condition or improperly carrying out a complex procedure may cause death or serious permanent injury. It is more difficult now than it was in the days of Hippocrates to 'do no harm'. Malpractice problems inevitably follow. With more injuries the number of lawsuits is bound to increase. It also costs more to compensate these injuries nowadays, in some cases a lot more. A permanently brain damaged child may be awarded anything from 5 million to 15 million dollars in compensation. The cost of medical insurance is thus bound to rise and not always at a steady rate. Sudden increases will occur from time to time.
It is more difficult for doctors to attain and maintain competence
The melancholy Jaques' seven ages of man could be rewritten today as stages in the professional career of a doctor. Emerging (as babes) from medical school most of us are more current in scientific medicine and in basic science than we will ever be again. On the other hand we are very shaky as to the appliction of these things in clinical medicine. With time, training and experience our clinical and technical skills improve. We are slowly losing touch with basic science during this process but the loss is imperceptible. Weare then, particularly the specialists among us, at the peak of our powers (the soldier in Shakespeare's terms) confident and fearless 'seeking the bubble reputation even in the cannon's mouth'; performing competently, reasonably abreast of new developments, perhaps introducing innovative improvements of our own. As time goes by and radical new knowledge keeps piling Journal of the Royal Society of Medicine Volume 84 July 1991 409 on top of us, it becomes more and more of an effort to keep up with the times, especially when it requires basic science to understand them. Hippocrates aphorism that 'life is long and the art difficult' has acquired new meaning in our day. Under these pressures proper professional concern readily translates into dysfunctional occupational anxiety.
It is hard for doctors to meet their patients' expectations
Medical journalism has raised the hopes and expectations of the general public about the possibility of treatment and even cure in diseases that were formerly considered hopeless". On the other hand consumerism has made the ordinary population aware of the deficiencies of medical practitioners. They know that any doctor, however prestigious, can make a serious and culpable error. They are also aware that medical services are not dispensed everywhere at a uniform high standard and are inclined to believe that errors are more likely with local doctors (even if they are specialists) working in smaller hospitals. This combination of high expectations and critical wariness on the part of patients is a major stress factor in the life of a doctor. Obviously it makes doctors more litigation conscious but it would produce anxiety even if there were no lawsuits.
Quality control in medicine is not very effective
We have not seriously begun to screen applicants for specialty training. We are similarly very half-hearted in our efforts to police the profession" and deal with practitioners who have become impaired by drug use or who otherwise fall below a reasonable standard of competence", Dangerous situations are often allowed to continue until a serious incident occurs, perhaps due to our reluctance to blow the whistle on a colleague. One of the major causes ofthe malpractice crisis, ie malpractice, is thus, at least in part, due to unwillingness on the part of the medical profession to discipline its members.
Litigation has become very sophisticated and very costly
• Lawyers on both sides of a case may spend more than 2 years in preparation for it. Expert witnesses' fees and travel expenses will be added to this. Plaintiff's lawyers will typically disburse at least $30 000 in out of pocket expenses. Defense attorneys are similarly running up bills. The money paid out by the insurance companies for legal expenses accounts for approximately one-third of the cost of a case (estimates vary). This increase in transaction costs raises insurance rates and it has one other important effect so far as injured plaintiffs are concerned. Unless their damages are likely to amount to at least $100000 they are unlikely to find a lawyer to take the case.
It would seem then that most of the necessary elements of the medical malpractice crisis would have occurred without any contribution from lawyers and many conclude that no change in or modification of the legal system is indicated. I would suggest that such a conclusion should not be drawn. All these new ills which plague both doctors and patients find their focus in the legal system. The fact that doctors, already stressed, are in addition placed in fear of a lawsuit whether they have done anything wrong or not, exacerbates a situation that is already tense and makes it intolerable. Similarly negligently injured patients have the added stress of knowing that they will only be compensated, if at all, by going through the distressing experience of a law suit. The conclusion that should be drawn is that even if the legal system is not responsible for the situation, it should be restructured if possible so that it does not contribute to the problems and make them worse. This brings us to the questions of remedies and inevitably to the topic of tort law reform.
Tort reform and other remedial measures
Concerted political action by the state medical associations and the insurance industry has produced statutes in most states in the US which purport to reform the tort system. The first wave of these was enacted in the mid-1970s and a second in the mid-1980s. There is some variation between them but a number of measures are common to most of them. These include: (i) Public notice of the amount of damages sought when suit is filed (the ad damnum clause) shall merely state that damages in excess of $10000 are claimed. This removes much of the newsworthiness of the lawsuit. Sealed settlements, where the amount awarded or agreed upon may not be disclosed by the parties, have the same effect and may be even more effective.
(ii) The sworn statement of a qualified medical practitioner that medical malpractice was the cause of the plaintiff's injury may be required before suit is filed. (iii) Damages for pain and suffering (non-economic damages) may be disallowed or limited to a certain amount. A sliding scale may be added to allow for inflation.
(iv) Punitive damages may be disallowed except in certain specific instances where the injury could be regarded as virtually intentional and not merely extreme negligence.
(v) The period for the limitation of actions may be shortened so that suit must be filed, eg within one year of the time when the injury could reasonably have been discovered. Some states have also enacted statutes of repose which bar claims made after a fixed period (typically 4 years) starting from the time of the negligent act. An exception is usually made for children and also for foreign bodies, such as sponges, left inside the patient at operation. These measures are designed to shorten the 'insurance tail' and so reduce the cost of insurance. (vi) Mandatory pre-trial hearings before screening panels, which usually include medical experts, have been provided in a number of states. These can take various forms but tend to be full scale hearings just as demanding and expensive as trials. The losing party can elect to proceed to jury trial without prejudice, ie the determination of the panel cannot be mentioned in court!", There is some dispute as to the value of the tort reform movement!'. In a number of states one or other of the tort reform measures have been struck down by the courts as unconstitutional'", Yet even in jurisdictions where they have been upheld it is doubtful if they have had much effect. It is true that the amounts paid out in claims and the number of malpractice actions have levelled off or even fallen slightly in recent years, and some tentatively attribute this to the effects of legislation; but it is difficult to see how this could be S013. Yet even if we allow that they have improved the financial situation, the other problems remain unabated.
Attention appears now to have shifted to providing and even mandating alternatives to jury trials. These are known collectively as alternative dispute resolution or ADR. There are many kinds of ADR including mini-trials with or without a jury, binding arbitration14 and a variety of other forms of pre-trial screening. A number of states, including North Carolina, are proceeding with court or state sponsored studies and experiments to see if anyone of these, or some combination of them, will be helpful. The most promising of these are the small panels of lawyers, normally three, which have been used in Michigan for a number of years to try civil suits of all kinds. One of the lawyers is from the plaintiffs' bar, one from the defense bar and the third is someone considered to be neutral such as a judge or a law professor. None of the parties appear and only a short oral argument is allowed to each attorney. The panel largely determine the matter on the legal brief and the accompanying evidentiary documents, such as medical reports, which have been submitted earlier. A case may be decided every 15 minutes. The decision merely states that a cause of action has been shown (eg some evidence of negligence has been produced) and awards damages. Either party may refuse the award and proceed to trial but if they do not better the panel result by 10% or more they must pay all the legal expenses of the other party. Approximately two-thirds of the parties accept the panel award; 30% use it to negotiate and reach a settlement; less than 5% proceed to trial. This is similar to what happens without these panels, for most cases are settled at some point and only about 5% reach the jury. The difference is in convenience and time. Typically most cases are settled within a year, the legal costs are greatly reduced and the arrangement is less traumatic for the parties involved. Doctors sometimes object to lay persons determining whether or not there has been fault in a medical case but it should be remembered that the panel is composed of experienced attorneys and that they merely state that some evidence of fault has been presented. Iffault is a real issue then it is possible to proceed to trial. The lack of medical professionals on the panel may even be an advantage. It avoids the suspicion that the doctors on the panel are shielding their colleague. A lay panel may even be kinder to the erring doctor than one made up of physicians. Physicians can be lenient with their colleagues but they can also (especially when released from professional loyalties and put on the bench) be the sternest and most unforgiving ofjudges. In 1206 AD Sir Thomas de la Hethe insisted on a jury of his peers. He was given a jury composed entirely of knights who promptly hanged him'",
Comment
It is important, in trying to resolve complex issues to layout clearly the objectives and ends which we are trying to reach. A number of these are clearly relevant to the present question: Most people would agree on some such list of principles. When more particular rules are suggested to accomplish the above ends there may be less agreement. There is some disagreement for instance as to whether injured persons should be compensated without a showing of medical negligence. Several nofault proposals have in fact been brought forwardt", The general view in the US appears to be that while this would be desirable it would be too costly. Nevertheless no-fault systems are in operation in a number of countries. Such schemes of course require limitation of damages in order to be feasible.
All sorts of economic proposals are in fact being brought forward but we probably need to accept the hard fact that any solution is going to be costly and concentrate our efforts on aspects of the situation which are not primarily financial!". A number of interesting ideas with these wider goals in view are beginning to attract attention. The American Medical Association has endorsed most of the above principles and is currently engaged in producing a set of proposals which are radical and potentially very helpful to all parties. In provisional (unpublished) drafts they propose an arrangement whereby their members would evaluate medical records for plaintiff's lawyers. If medical negligence is found, expert testimony to that effect will be provided. They also propose to publish sets of standards for practitioners. These would include for instance the indications for angiography or coronary artery bypass and the protocols for carrying out these procedures. Much has been written on both sides of this proposal, and it is not an easy task to establish standardsl'', but learned medical bodies are continually producing and publishing standard protocols so it must be possible. The difficulties are not then insuperable and the gain to all parties would be enormous. Such standards would be helpful to medical practitioners by providing them with safe boundaries within which to work. They would also be helpful, even if they were only tentative guidelines, in establishing a standard of care for legal purposes.
Alternative dispute resolution (ADR) proposals, already mentioned, are currently attracting a good deal of attention and a number of them hold promise of being helpful in reducing anxiety on the part of both doctors and patients in relation to law suits.
Perhaps the most important item on the agenda ought to be doctor/lawyer relationships19. One of the most tragic things about the present hostility between these two professions is that it is unnecessary. Lawyers and doctors are not natural enemies for the simple reason that they share common interests. Personal injury lawyers, the majority ofthe trial bar, sorely need the willing cooperation of the medical profession. On the other hand if medical associations can win the cooperation of the legal profession even the existing tort system could be made to operate much less painful for doctors than it does at present.
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It is likely however that the tort reform movement will continue. Changing times, as the old legal maxim puts it, require changes in the laws 2o • But if this movement is to result in workable laws the cooperation of the bar and especially the trial bar will be needed. We have a long way to go in ensuring that tort law and all sorts of regulatory matters are in step with contemporary medical practice; and we will move faster and farther iflaw and medicine undertake this enterprise as partners rather than as adversaries. In Aesop's fable the sun, shining sweetly, got the coat off the beggar's back while the wind, blowing harshly, merely made him clutch his rags the tighter. The tale is still apt in the context of our recurrent medical malpractice crises.
